
 

 

 
 
 
 
 
 
 

 

 

Super changes and full expensing 
12-month extension now law 

A plethora of superannuation law tweaks has 
recently been made (via recent legislative 
reforms) which include:  

 Removing the $450 monthly super 
guarantee threshold. 

 Reducing the eligibility age for making 
downsizer contributions from 65 to 60. 

 Changes to facilitate the removal of the work 
test for those aged between 67 and 75 
regarding non-concessional and salary 
sacrificed contributions.  In addition, the 
bring-forward rule will now be available for 
people under the age of 75 (rather than 67, 
as is currently the case). 

 Increasing the maximum releasable amount 
under the First Home Super Saver scheme 
from $30,000 to $50,000. 

 Allowing super fund trustees to choose not to 
use the segregated assets method in certain 
circumstances. 

Furthermore, the Government has also ‘made 
good’ on their promise to extend accelerated 
depreciation with legislation passing to allow  
current Temporary Full Expensing measures to 
continue for another  12 months (i.e., to 30 June 
2023). 

 

Tax deductibility of COVID-19 test 
expenses 

After much speculation, the Government 
announced that COVID-19 tests, including 
Polymerase Chain Reaction (‘PCR’) and Rapid 
Antigen Tests (‘RATs’), will be both:  

 tax-deductible; and  

  exempt from FBT; 

broadly where they are purchased for work-
related purposes. 

This will require the introduction of new specific 
legislation (i.e., to clarify that work-related COVID- 
19 test expenses incurred by individuals will be 
tax-deductible or FBT exempt where employers 
provide the tests to their staff) which will apply 
both where an individual is required to attend the 
workplace or has the option to work remotely. 

The Government intends that these changes take 
effect from the beginning of the 2022 income year 
and will apply permanently once enacted.  

 

Apply for your Director ID 

If you are a director of a company you 
should have received an email from us 
regarding the requirement to apply for a 
director identification number.  

You must apply for your director ID: 

 By 30th November 2022 if you became a 
director on or before 31 October 2021 

P r a c t i c e 
U p d a t e 

Please read this update  
and contact this office  

if you have any queries 
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 Within 28 days of appointment if you 
became a director between 1st November 
2021 and 4th April 2022. 

 Before appointment if you became a 
director from 5th April 2022 

You need a director ID if you're a director of a: 

 company 
 Aboriginal and Torres Strait Islander 

corporation 
 corporate trustee, for example, of a self-

managed super fund 
 charity or not-for-profit organisation that 

is a company or Aboriginal and Torres 
Strait Islander corporation 

 registered Australian body, for example, 
an incorporated association that is 
registered with the Australian Securities 
and Investments Commission (ASIC) and 
trades outside the state or territory in 
which it is incorporated 

 foreign company registered with ASIC 
and carrying on business in Australia 
(regardless of where you live). 

APPLY NOW 

You need to notify us of your director identification 
number once received. 

 

12-month extension of the 
temporary loss carry-back measure 

As announced in the 2020/2021 Federal Budget, 
legislation has now passed to allow eligible 
corporate entities (i.e., with, amongst other things, 
an aggregated turnover of less than $5 billion) a 
12-month extension to claim a loss carry-back tax 
offset in the 2023 income year.    

The temporary loss carry-back rules were initially 
implemented in 2020 to promote economic 
recovery by providing cash flow support to 
previously profitable companies that fell into a tax 
loss position due to the COVID-19 pandemic.  

The law allows eligible companies to carry-back 
tax losses from 2020, 2021, 2022 and now the 
2023 income year to previously-taxed profits in the 
2019 or later income years.  

A company that does not elect to carry back 
losses under this temporary (yet extended) 
measure is still eligible to carry losses forward as 
usual.  

 

 

Keeping and maintaining SMSF 
records 

Trustees of SMSFs have been put 
on notice by the ATO that keeping 
and maintaining good records is 

one of their key responsibilities and legal 
obligations.  Good record keeping ensures 
trustees can ensure accurate and timely SMSF 
accounts, audits and income tax return 
lodgments.   

As a result, the ATO has recently confirmed that 
even where SMSF trustees rely upon super or tax 
professionals to administer their SMSF, each 
trustee remains personally responsible for good 
record keeping. 

If trustees are unsure of their obligations, the ATO 
has encouraged them to view the ATO’s record-
keeping videos available on their website (refer to 
QC 23333) and undertake an approved education 
course (refer to QC 41142) to improve their 
understanding and knowledge. 

 

SMSF – statistical overview from 
2020 lodgments published 

As of 30 June 2021, SMSFs have been reported 
as making up 25% of all super assets (i.e., $822 
billion as of 30 June 2021). 

At the same time, there were approximately 
598,000 SMSFs with almost 1.115 million 
individual members.  Furthermore, as of 30 June 
2020, on average, each SMSF has assets of just 
over $1.3 million. 

The ATO has also reported that the total 
contributions to all SMSFs in 2020 was around 
$17.9 billion (a 4% increase from 2019). 

Finally, according to ATO statistics, over 25,000 
SMSFs were established in 2021 (with average 
assets of $391,000 upon establishment), and of 
these new SMSFs, 85% were founded with a 
corporate trustee (i.e., rather than an individual 
trustee).  

 

New shield against debt recovery 
proposed for small business 

Small businesses are to be afforded the ability to 
apply to the Small Business Taxation Division of 
the Administrative Appeals Tribunal (‘the 
Tribunal’) for orders to stay (i.e., temporarily 
suspend) specific ATO debt recovery actions.  
Broadly, amending legislation will allow the  

https://www.abrs.gov.au/director-identification-number/apply-director-identification-number
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Tribunal to make such an order only if the 
proceeding is brought under the Small Business 
Taxation Division of the Tribunal. 

This proposal (initially announced in the most 
recent Federal Budget) aims to provide small 
business entities (‘SBEs’) with a cheaper and 
easier way to pause the effects of an ATO 
decision to recover a tax debt whilst their tax 
dispute is being considered. 

 

Small employers and STP – the 
ATO gets serious 

The ATO has advised it is in the process of shifting 
from its previous engagement and communication 
focus on Single Touch Payroll (‘STP’).  In 
particular, it will begin a ‘failure to lodge penalty’ 
process for small business employers (i.e., those 
with 19 or fewer employers) who have yet to 
commence STP reporting.  

STP reporting has been mandatory for most small 
employers from the 2020 income year, with a final 
‘nudge letter’ being issued to approximately 700 
small employers in late January 2022. 

Notably, the ATO advised that any remaining non-
compliant small employers (i.e., those not subject 
to any appropriate reporting extensions or 
exemptions) will have been issued pre-penalty 
warning letters from 18 February 2022.   

Where an employer receives a pre-penalty 
warning letter, they will have a further 28 days to 
take action by either starting to lodge or contacting 
the ATO before a failure to lodge penalty will be 
imposed.  

 Should you have any questions (or require any 
assistance) about any of the issues raised in this 
update, please feel free to contact our office. 

 

ATO support for businesses in 
difficult times 

The ATO has reminded taxpayers that it has a 
range of support available for small businesses 
experiencing difficult situations, such as natural 
disasters, mental health challenges or financial 
hardship. 

Depending on the business taxpayer’s 
circumstances, the ATO may be able to: 

 give the business extra time to pay its tax; 

 set up a payment plan tailored to its 
situation; 

 re-issue tax returns, activity statements and 
notices of assessment; 

 help the business reconstruct lost or 
damaged tax records; 

 prioritise any refunds the business is owed; 
and 

 remit penalties or interest charged during the 
time the business has been affected. 

 

 

Government extends SME Recovery 
Loan Scheme to 30 June 2022 

The Government has recently extended the SME 
Recovery Loan Scheme by a further six months 
(to 30 June 2022) to support SMEs adversely 
economically affected by the Coronavirus 
Pandemic. 

Under the Scheme, eligible businesses can obtain 
loans through participating bank and non-bank 
lenders with the backing of a Government loan 
guarantee.   

Around 80,000 loans worth approximately $7.3 
billion have been written to date since the Scheme 
commenced in March 2020. 

SMEs who are dealing with the economic impacts 
of COVID-19 with a turnover of less than $250 
million will be able to access loans of up to $5 
million over a term of up to 10 years. 

Other key features of the Scheme include the 
following: 

 Lenders can offer borrowers a repayment 
holiday of up to 24 months. 

 Loans can be used for a broad range of 
business purposes, including to support 
investment. 

 Loans may be used to refinance any pre-
existing debt of an eligible borrower. 

 Loans can be either unsecured or secured 
(excluding residential property). 

Importantly, the Government’s loan guarantee has 
been reduced to 50% (down from 80%) for loans 
available from 1 January 2022 until 30 June 2022. 

 

COVID-19 vaccination incentives and 
rewards 

The ATO has reminded employers to consider 
their tax and super obligations when employees 
are provided with incentives or rewards for getting 
their COVID-19 vaccination. 

When employees are provided a cash payment, 
including paid leave for employees to get their 
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COVID-19 vaccination (or additional paid leave to 
recover from any vaccination side effects), 
employers should withhold PAYG withholding and 
make super contributions on the amount.   

Furthermore, the payment must be reported to the 
ATO via Single Touch Payroll (‘STP’) as part of 
the employee's salary or wage. 

On the other hand, employers must consider the 
FBT consequences of providing non-cash benefits 
as an incentive for their employees to get 
vaccinated.    

Such benefits may include: 

 Goods or services provided to the employee. 

 Vouchers and gift cards. 

 Prizes won by an employee in a competition 
(e.g., a raffle). 

Note that certain FBT exemptions and reductions 
may apply in some circumstances.   

For example, if an employer provides or pays for 
an employee's transport to get their COVID-19 
vaccination, there is generally no FBT payable. 

 

Higher PAYG withholding rates 
continue to apply to backpackers 

 

As we recently communicated, 
the High Court has held that the 
'working holiday maker tax' (also 
known as the 'backpackers tax') 

did not apply to a taxpayer on a working holiday 
visa from the United Kingdom who was also an 
Australian tax resident.  

This was due to the application of the Double Tax 
Agreement between Australia and the United 
Kingdom. 

This tax treatment will only apply where the 
working holiday maker is both an Australian 
resident for tax purposes and from Chile, Finland, 
Japan, Norway, Turkey, the United Kingdom, 
Germany or Israel. 

However, the ATO has recently told employers 
that the higher PAYG withholding rates continue 
to apply to working holiday maker employees.  

This is regardless of the country they are from 
(unless the employer receives a PAYG variation 
notice from the ATO).   

Broadly, the working holiday maker withholding 
rates apply as follows:  

 If the employer is registered with the ATO as 
an employer of working holiday makers, they 
should withhold tax at the tax rate of 15% 

from the first dollar the working holiday 
maker employee earns up to $45,000.   

 Tax rates change for amounts above 
$45,000. 

 If the employer is not registered with the 
ATO as an employer of working holiday 
makers, they must withhold tax at 32.5% 
from every dollar the working holiday maker 
employee earns up to $120,000.   

 The foreign resident withholding rates must 
be applied to income over $120,000. 

If a working holiday maker employee has had 
excessive amounts of PAYG withheld from their 
salary, they can lodge a tax return at the end of 
the income year to receive a tax refund (where 
eligible). 

 

Are Your Contractors Really 
Employees? 

Two landmark cases before the High Court 
highlight the problem of identifying whether a 
worker is an independent contractor or employee 
for tax and superannuation purposes. 

Many business owners assume that if they hire 
independent contractors they will not be 
responsible for PAYG withholding, 
superannuation guarantee, payroll tax and 
workers compensation obligations. However, 
each set of rules operates a bit differently and in 
some cases genuine contractors can be treated 
as if they were employees. Also, correctly 
classifying the employment relationship can be 
difficult and there are significant penalties faced 
by businesses that get it wrong.   

Two cases handed down by the High Court late 
last month clarify the way the courts determine 
whether a worker is an employee or an 
independent contractor. The High Court confirmed 
that it is necessary to look at the totality of the 
relationship and use a ‘multifactorial approach’ in 
determining whether a worker is an employee. 
That is, if it walks like a duck and quacks like a 
duck, it’s probably a duck, even if on paper, you 
call it a chicken. 

For employers struggling to work out if they have 
correctly classified their contractors as 
employees, it will be important to review the 
agreements to ensure that the “rights and 
obligations of the parties under that contract” are 
consistent with an independent contracting 
arrangement. Merely labelling a worker as an 
independent contractor is not enough if the rights 
and obligations under the agreement are not 
consistent with the label. The High Court 
stated, “To say that the legal character of a 
relationship between persons is to be determined 
by the rights and obligations which are established 
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by the parties' written contract is distinctly not to 
say that the “label” which the parties may have 
chosen to describe their relationship is 
determinative of, or even relevant to, that 
characterisation.” 

A genuine independent contractor who is 
providing personal services will typically be: 

 Autonomous rather than subservient in 
their decision-making; 

 Financially self-reliant rather than 
economically dependent upon the 
business of another; and, 

 Chasing profit (that is a return on risk) 
rather than simply a payment for the time, 
skill and effort provided. 

Every business that employs contractors should 
have a process in place to ensure the correct 
classification of employment arrangements and 
review those arrangements over time. Even when 
a worker is a genuine independent contractor this 
doesn’t necessarily mean that the business won’t 
have at least some employment-like obligations to 
meet. For example, some contractors are deemed 
to be employees for superannuation guarantee 
and payroll tax purposes. 

 

Payment extension relating to 
JobKeeper objections 

The JobKeeper rules have been amended to 
ensure the ATO can make payments to certain 
taxpayers after 31 March 2022. 

Where a taxpayer has objected to an ATO 
decision relating to JobKeeper, a payment can be 
made by the ATO after 31 March 2022 to give 
effect to the objection decision and decisions of 
the AAT or a court. 

Importantly, this extended payment date will only 
apply where a valid objection was given to the 
ATO on or before 30 November 2021. 

 

The ATO’s Attack on Trusts and 
Trust Distributions 

Late last month, the Australian 
Taxation Office (ATO) released a 
package of new guidance material 
that directly targets how trusts 

distribute income. Many family groups will pay 
higher taxes (now and potentially retrospectively) 
as a result of the ATO’s more aggressive 
approach. 

 

 

Family trust beneficiaries at risk 

The tax legislation contains an integrity rule, 
section 100A, which is aimed at situations where 
income of a trust is appointed in favour of a 
beneficiary but the economic benefit of the 
distribution is provided to another individual or 
entity. If trust distributions are caught by section 
100A, then this generally results in the trustee 
being taxed at penalty rates rather than the 
beneficiary being taxed at their own marginal tax 
rates 

The latest guidance suggests that the ATO will be 
looking to apply section 100A to some 
arrangements that are commonly used for tax 
planning purposes by family groups. The result is 
a much smaller boundary on what is acceptable to 
the ATO which means that some family trusts are 
at risk of higher tax liabilities and penalties. 

Who is likely to be impacted? 

The ATO’s updated guidance focuses primarily on 
distributions made to adult children, corporate 
beneficiaries, and entities with losses. Depending 
on how arrangements are structured, there is 
potentially a significant level of risk. However, it is 
important to remember that section 100A is not 
confined to these situations. 

Distributions to beneficiaries who are under a 
legal disability (e.g., children under 18) are 
excluded from these rules. 

For those with discretionary trusts it is important to 
ensure that all trust distribution arrangements are 
reviewed in light of the ATO’s latest guidance to 
determine the level of risk associated with the 
arrangements. It is also vital to ensure that 
appropriate documentation is in place to 
demonstrate how funds relating to trust 
distributions are being used or applied for the 
benefit of beneficiaries. 

 

Pandemic Leave Disaster Payments 
rules change 

The rules for the Pandemic Leave Disaster 
Payment, the payment accessible to those who 
have lost work because they have had to self-
isolate with COVID-19, or are caring for someone 
who contracted it, changed on 18 January 2022. 

The new rules change the definition of a close 
contact in line with the harmonised national 
definition. The payment is now accessible if you 
are a close contact because you either usually live 
with the person who has tested positive with 
COVID-19, or have stayed in the same household 
for more than 4 hours with the person who has 
tested positive with COVID-19 during their 
infectious period. 
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The payment provides: 

 $450 if you lost at least 8 hours or a full 
day’s work, and less than 20 hours of work 

 $750 if you lost 20 hours or more of work. 

To claim the payment, you will need to be an 
Australian citizen, permanent visa holder (or 
temporary visa holder with a right to work) or a 
New Zealand passport holder. The payment is 
also subject to means testing with a $10,000 liquid 
assets test.  

 

Tax Planning 

We will be commencing tax planning for clients 
from the beginning of May 2022 for the 2021/2022 
financial year. If you require us to consider your 
estimated tax position prior to 30th June, and to 
consider all available tax concessions including 
those in the latest federal budget, please contact 
us. 

 

Update of contact details 

We are currently in the process of implementing 
some new software applications, some of which 
allow delivery of documents via email and secured 
by a PIN sent to your mobile phone number. As 
always, it is important to keep us informed of any 
changes to your contact details or other 
circumstances. It is important to contact us as 
these occur. 

 

 

Staff Movements 

Carmel Fiamingo has taken maternity leave from 
the Ayr office to welcome the arrival of baby 
number three.  Carmel & Mark welcomed a 
beautiful baby boy in February. Congratulations 
Carmel & Mark! 

 

 

Quote of the month 

Start where you are. Use what you have. Do 
what you can. – Arthur Ashe 

 

 

 

 

 

Please Note: Many of the comments in this publication are general in nature and anyone intending to apply the 
information to practical circumstances should seek professional advice to independently verify their interpretation 
and the information’s applicability to their particular circumstances. 


