
 

 
 
 
 
 
 
 

 

 

The top Christmas tax questions 

Every year, we are asked 

about the tax impact of 

various Christmas or 

holiday related gestures.  

Here are our top issues: 

Staff gifts 

The key to Christmas presents for your team is to 

keep the gift spontaneous, ad hoc, and from a tax 

perspective, below $300 per person. $300 is the 

minor benefit threshold for Fringe Benefits Tax 

(FBT) so anything at or above this level will mean 

that your Christmas generosity will result in a gift 

to the Tax Office as well. To qualify as a minor 

benefit, the gifts also have to be ad hoc (no 

ongoing gym membership payments or giving the 

same person regular gift vouchers amounting to 

$300 or more). 

A question we often get is what is the tax impact if 

you give your team say a hamper and a gift card? 

The good news is that the tax rules treat each item 

(the hamper and the gift card) separately. FBT 

won’t necessarily apply as long as the value of 

each item is less than $300. However, the minor 

benefits exemption is a bit more complex than 

this. For example, you need to look at the total 

value of similar benefits provided to the employee 

across the FBT year etc. 

If you are planning to provide your team with a 

cash bonus rather than a gift voucher or other item 

of property, then this will be taxed in much the 

same way as salary and wages.  A cash bonus at 

Christmas is not a gift; it’s still income for the 

employee regardless of the intent. A PAYG 

withholding obligation will be triggered and the 

ATO’s view is that the bonus will also be treated 

as ordinary time earnings which means that it will 

be subject to the superannuation guarantee 

provisions unless it relates solely to overtime that 

was worked by the employee. 

The staff Christmas Party 

If you really want to avoid tax on your work 

Christmas party then host it in your office on a 

work day (COVID rules allowing!). This way, 

Fringe Benefits Tax is unlikely to apply regardless 

of how much you spend per person.  Also, taxi 

travel that starts or finishes at an employee’s 

place of work is also exempt from FBT.  So, if you 

have a few team members that need to be loaded 

into a taxi after overindulging in Christmas cheer, 

the ride home is exempt from FBT. 

If your work Christmas party is out of the office, 

keep the cost of your celebrations below $300 per 

person. This way, you won’t generally pay FBT 

because anything below $300 per person is a 

minor benefit and exempt. 

If the party is not held on your business premises, 

then the taxi travel is taken to be a separate 
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benefit from the party itself and any Christmas 

gifts you have provided. In theory, this means that 

if the cost of each item per person is below $300 

then the gift, party and taxi travel can all be FBT 

free.  However, the total cost of all benefits 

provided to the employees needs to be 

considered in determining whether the benefits 

are minor. 

The trade-off to this is that if the costs associated 

with hosting the party are not subject to FBT then 

it would be difficult to claim a tax deduction or GST 

credits for the expenses. 

If your business hosts slightly more extravagant 

parties and goes above the $300 per person minor 

benefit limit, you will generally pay FBT but you 

can also claim a tax deduction and GST credits for 

the cost of the event. 

Client gifts 

Few of us have that much time in the diary for pre-

Christmas entertainment so why not give a gift 

instead?  In addition to a few extra hours saved 

and a lot less calories to work-off (most of us are 

still struggling post lock down), there is also a tax 

benefit.  As long as the gift you give to the client is 

given for relationship building with the expectation 

that the client will keep giving you work (that is, 

there is a link between the gift and revenue 

generation), then the gift is generally tax 

deductible as long as it doesn’t involve 

entertainment. 

Entertaining your clients at Christmas is not tax 

deductible. If you take them out to a nice 

restaurant, to a show, or any other form of 

entertainment, then you can’t claim it as a 

deductible business expense and you can’t claim 

the GST credits either.  It’s goodwill to all men but 

not much more. 

Charitable gift giving 

The safest way to ensure that you or your 

business can claim a deduction for the full amount 

of the donation is to give cash to an organisation 

that is classified as a deductible gift recipient 

(DGR). And, the charities love it as they don’t have 

to spend any of their precious resources to receive 

it.  

There are a few rules that make the difference 

between whether you will or won’t receive a tax 

deduction.  

 The charity must be a DGR. You can find 

the list of DGRs on the Australian 

Business Register. 

 If you buy any form of merchandise for the 

‘donation’ – biscuits, teddies, balls or you 

buy something at an auction – then it’s 

generally not deductible (the rules 

become more complex in this area).  Your 

donation needs to be a gift, not an 

exchange for something material.  Buying 

a goat or funding a child’s education in the 

third world is generally ok because you 

are generally donating an amount 

equivalent to the cause rather than directly 

funding that thing. 

 The tax deduction for charitable giving 

over $2 goes to the person or entity whose 

name is on the receipt.  

If your business is making a donation on behalf of 

someone else, such as a client or that friend ‘who 

has everything’, it will depend on how the donation 

is structured. The tax rules generally ensure that 

the deduction is available to the individual or entity 

who actually makes the gift or contribution. Having 

receipts issued in someone else’s name can make 

this more complex. 

 

Preparing for the new Director ID regime 

As part of its Digital Business Plan, 
the Government announced the full 
implementation of the 'Modernising 
Business Registers' program.   

This included recently enacted legislation 
introducing the new director identification 
number ('director ID') regime. 

The director ID is a unique identifier that a director 
will need to apply for once and will keep forever.  

The introduction of director IDs is intended to 
create a fairer business environment by helping 
prevent the use of false and fraudulent director 
identities, which "will go a long way to better 
identifying and eliminating director involvement in 
unlawful activity". 

https://abr.business.gov.au/Tools/DgrListing
https://abr.business.gov.au/Tools/DgrListing
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Note that all directors will need to apply for a 
director ID, including directors of corporate 
trustees of self-managed super funds ('SMSFs') 
and of family trusts. 

Individuals will be able to apply for a director ID 
from 1 November 2021 on the new Australian 
Business Registry Services ('ABRS') website (at 
abrs.gov.au) and will need to log in using the 
myGovID app (set to a 'Standard' or 'Strong' 
identity strength).  

When an individual must apply for a director ID 
depends on the date they became a director.  For 
directors under the Corporations Act: 

 who became a director on or before 31 
October 2021, they must apply for a director 
ID by 30 November 2022; 

 who become a director between 1 
November 2021 and 4 April 2022, they 
must apply for a director ID within 28 days of 
appointment; and 

 who become a director from 5 April 2022, 
they must apply for a director ID before their 
appointment.  

Individuals will need to apply for their director ID 
themselves to verify their identity (i.e., no one can 
apply for it on their behalf, including agents). 

Go to ABRS and apply now 

Please advise us of your DIN once received. 

 

Varying PAYG instalments due to 

COVID-19 

Taxpayers can vary their pay as you go ('PAYG') 
instalments throughout the year if they think they 
will pay too much, compared with their estimated 
tax for the year. 

To assist taxpayers who continue to be affected 
by COVID-19, the ATO has stated that it will not 
apply penalties or interest on varied instalments 
for the 2021/22 income year for excessive 
variations when the fund has taken reasonable 
care to estimate its end of year tax. 

The ATO says this means making a reasonable 
and genuine attempt to determine the tax 
liability.  When considering if a genuine attempt 
has been made, the ATO takes into account what 
a reasonable person would have done in the same 
circumstances.   

Note that variations do not carry over into the new 
income year.   

Therefore, if a taxpayer made variations in the 
2020/21 income year, they may need to vary 
again in 2021/22.  The varied amount or rate will 
apply for all of the remaining instalments for the 
income year, or until the taxpayer makes another 
variation. 

The ATO encourages taxpayers to review their tax 
position regularly and vary their PAYG instalments 
as their situation changes.   

If a taxpayer realises they have made a mistake 
working out their PAYG instalment, they can 
correct it by lodging a revised activity statement or 
varying a subsequent instalment. 

If a taxpayer is unable to pay an instalment 
amount, they should still lodge their instalment 
notice and discuss a payment arrangement with 
the ATO to ensure they will not have a debt at the 
end of the year. 

Please contact our office if you need help with any 
PAYG (or any related) issues. 

 

Permanent changes to AGMs and 

electronic communications 

The Government has introduced into Parliament a 
Bill to permanently allow companies to use 
technology to meet their regulatory requirements, 
and ensure that companies can continue to meet 
their obligations amid the uncertainty of the 
COVID‑19 pandemic. 

These reforms build on the recently renewed 
temporary relief and which will remain in place 
until 31 March 2022. 

Specifically, the new permanent reforms will: 

 ensure that meetings can be held 
physically, as a hybrid, or (if expressly 
permitted by the entity’s constitution) 
virtually, provided that members, as a whole, 
are given reasonable opportunity to 
participate in the meeting; 

 ensure that companies (and registered 
schemes) can meet their obligations to send 
documents in hardcopy or softcopy, and 
give members the flexibility to receive 
documents in their preferred format; and 

 allow documents, including deeds, to be 
validly executed in technology neutral and 
flexible manners, including by company 
agents. 

 

https://www.abrs.gov.au/director-identification-number
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 Super is now following new 

employees 

The ATO is reminding employers that, as of 1 
November 2021, there is an extra step they may 
need to take to comply with the choice of super 
fund rules. 

If a new employee does not choose a super fund, 
most employers will need to request the 
employee's 'stapled super fund' details from the 
ATO to avoid penalties. 

A stapled super fund is an existing super account 
which is linked, or 'stapled', to an individual 
employee so that it follows them as they change 
jobs. 

When a new employee starts, employers need to: 

 offer eligible employees a choice of super 
fund; 

 if the new employee does not choose a 
super fund, the employer will need to request 
stapled super fund details using Online 
services for business; and 

 pay super contributions into one of the 
following: 

 – the super fund they choose; 

 – the stapled super fund the ATO 
provides if they have not chosen a 
fund; or 

 – the employer's default fund (or another 
fund that meets the choice of fund 
rules) if the employer cannot pay into 
the two above. 

 

ABN 'intent to cancel' program 

The ATO is reviewing Australian business 
numbers ('ABNs') to identify potentially inactive 
ABNs for cancellation, and it has introduced a new 
automated process to allow taxpayers (or their tax 
agents) to confirm if their ABN is still required via 
a secure voice response system. 

An ABN may be selected if the taxpayer has not 
reported business activity in their tax return, or 
there are no signs of business activity in other 
lodgments or third-party information. 

The ATO reminds taxpayers that any income 
earned under an ABN needs to be reported in their 
tax return, regardless of the amount.  By keeping 
their tax obligations up to date, the ATO can see 
they are actively undertaking a business (so, 
therefore, their ABN should not be cancelled). 

 

Beware of scams 

Scamwatch is warning that 
scams cost Australian 
consumers, businesses and 
the economy hundreds of 
millions of dollars each year 

and cause serious emotional harm to victims and 
their families.   

Cryptocurrency scams are the most 'popular' type 
of investment scams, representing over 50% of 
losses.  Often the initial investment amount is low 
(between $250 and $500), but the scammers 
pressure the person to invest more over time 
before claiming the money is gone or ceasing 
communication and blocking access to the funds.   

All age groups are losing money to investment 
scams, but the over-65s have lost the most, with 
$24 million lost this year. 

Some simple steps individuals can take to protect 
themselves (and their businesses) are:  

 Never give any personal information to 
someone who has contacted you.  

 Hang up and verify the identity of the person 
contacting you by calling the relevant 
organisation directly — find them through an 
independent source such as a phone book, 
past bill or online search.  

 Do not click on hyperlinks in text/social 
media messages or emails, even if it 
appears to come from a trusted source.  

 Go directly to a website through a browser 
(e.g., to reach the MyGov website, type 
‘my.gov.au’ into the browser).  

 Search for reviews before purchasing from 
unfamiliar online traders. 

 Be wary of sellers requesting unusual 
payment methods.  

 Verify any request to change bank details by 
contacting the supplier directly.  

 Consider a multi-factor approval process for 
transactions over a certain dollar amount.  

 Never provide a stranger remote access to 
your computer, even if they claim to be from 
a telco company such as Telstra.  

 

 

The ‘Backpacker Tax’ and the High Court 

The High Court has ruled that 

the ‘backpacker tax’ is 

discriminatory. 

 We look at the impact. 

Since 2017, the ‘backpacker tax’ has taxed the 

first dollar of income a backpacker earns in 



October - December 2021 - Practice Update 

Australia - regardless of their residency status - at 

the working holiday maker tax rate of 15% up to: 

 $37,000 in an income year for 2019-20 

and earlier income years 

 $45,000 for 2020–21 and later income 

years. 

When the tax was introduced in 2017, a 

backpacker would pay a maximum of $5,500 in 

tax on the first $37,000 of income. However, an 

Australian national performing the same work 

would have a maximum tax liability of $3,572. 

In this case, Catherine Addy, a UK national 

working in Australia since 2015, contested her 

2017 amended income tax assessment which 

imposed the backpacker tax on the grounds that it 

contravened the Double Tax Agreement (DTA) 

with the United Kingdom. Article 25(1) of the DTA 

seeks to ensure that nationals of the UK are not 

subject to "other or more burdensome" taxation 

than is imposed on Australian nationals "in the 

same circumstances, in particular with respect to 

residence". Ms Addy was a tax resident of 

Australia. 

The ATO did not accept Ms Addy’s argument and 

she launched action in the Federal Court. The 

Federal Court initially upheld the Tax 

Commissioner’s position. However, Ms Addy 

appealed the decision and the High Court 

overturned the Federal Court’s decision. The 

question for the Court was whether a more 

burdensome tax was imposed on Ms Addy owing 

to her nationality. The short answer was “yes”. 

The High Court decision found that the 

backpacker tax is inconsistent with the non-

discrimination clause in the UK DTA. That is, the 

flat working holiday maker tax rate is not valid in 

some situations. Non-discrimination clauses that 

are similar to the one in the UK DTA can also be 

found in the DTAs with Chile, Finland, Japan, 

Norway, Turkey, Germany and Israel. 

So, what does this mean? 

Some individuals who have been taxed under the 

backpacker tax rules may be able to obtain a tax 

refund from the ATO. However, there are a couple 

of key points to bear in mind: 

 The decision only impacts those classified 

as an Australian tax resident. Many 

individuals who are living or working in 

Australia on a working holiday visa will be 

classified as non-residents, in which case 

this decision will be less relevant. 

 The decision is only likely to be relevant to 
individuals who are a citizen/national of a 
country that has a DTA with Australia 
containing a non-discrimination clause 
similar to the clause found in the UK DTA. 

 

 

What happens to your superannuation 

when you die? 

Superannuation is not like other 

assets as it is held in trust by the 

trustee of the superannuation fund.  

When you die, it does not 

automatically form part of your estate but instead, 

is paid to your eligible beneficiaries by the fund 

trustee according to the rules of fund, 

superannuation law, and the death nomination 

you made.  

Death nominations 

Most people have a death nomination in place to 

direct their superannuation to their nominated 

beneficiaries on their death. There are four types 

of death benefit nominations: 

Binding death benefit nomination - Putting in 

place a binding death nomination will direct your 

superannuation to whoever you nominate. As long 

as that person is an eligible beneficiary, the 

trustee is bound by law to pay your 

superannuation to that person as soon as 

practicable after your death. Generally, death 

benefit nominations lapse after 3 years unless it is 

a non-lapsing binding death nomination. 

Non-lapsing binding death benefit nomination 

- Non-lapsing binding death nominations, if 

permitted by your trust deed, remain in place 

unless the member cancels or replaces them. 

When you die, your super is directed to the person 

you nominate. 

Non-binding death nomination - A non-binding 

death nomination is a guide for trustees as to who 

should receive your superannuation when you die 

but the trustee retains control over who the 

benefits are paid to. This might be the person you 

nominate but the trustees can use their discretion 

to pay the superannuation to someone else or to 

your estate.  

Reversionary beneficiary – if you are taking an 

income stream from your superannuation at the 
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time of your death (pension), the payments can 

revert to your nominated beneficiary at the time of 

your death and the pension will be automatically 

paid to that person. Only certain dependants can 

receive reversionary pensions, generally a spouse 

or child under 18 years. 

If no death benefit nomination is in place - If 

you have not made a death benefit nomination, 

the trustees will decide who to pay your 

superannuation to according to state or territory 

laws. This will often be a financial dependant to 

the legal representative of your estate to then be 

distributed according to your Will. 

Is your death benefit valid? 

There have been a number of court cases over the 

years that have successfully contested the validity 

of death nominations, particularly within self 

managed superannuation funds. For a death 

nomination to be valid it must be in writing, signed 

and dated by you, and witnessed. The wording of 

your nomination also needs to be clear and legally 

binding. If you nominate a person, ensure you use 

their legal name and if the superannuation is to be 

directed to your estate, ensure the wording uses 

the correct legal terminology. 

Who can receive your superannuation? 

Your superannuation can be paid to a SIS 

dependant, your legal representative (for 

example, the executor of your will), or someone 

who has an interdependency relationship with 

you. 

A dependant is defined in superannuation law as 

‘the spouse of the person, any child of the person 

and any person with whom the person has an 

interdependency relationship’. An 

interdependency relationship is where someone 

depends on you for financial support or care. 

Do beneficiaries pay tax on you superannuation? 

Whether or not the beneficiaries of your 

superannuation pay tax depends on who the 

superannuation was paid to and how. If your 

superannuation is paid as a lump sum to a tax 

dependant, the superannuation is tax-free. The 

tax laws have a different definition of who is a 

dependant to the superannuation laws. A tax 

dependant for tax purposes is your spouse or 

former spouse, your child under the age of 18, or 

someone you have an interdependency 

relationship with. Special rules exist if you are a 

police officer, member of the defence force or 

protective service officer who died in the line of 

duty. 

If your superannuation is paid to your estate, the 

tax laws use a ‘look through’ approach when 

superannuation death benefits are distributed to 

the deceased’s legal representative. This involves 

determining whether the final recipient of the 

superannuation is a dependant or a non-

dependant of the deceased. 

If the person is not a dependant for tax purposes, 

for example an adult child, then there might be tax 

to pay. 

 

Managing business cash flow 

The ATO has issued a reminder to businesses 
that paying regular attention to their record-
keeping and reporting tasks will help them better 
manage their cash flow and allow them to plan for 
the future. 

The best way to make sure a business has 
enough cash available to meet its tax and other 
obligations is to do a cash flow budget or 
projection.  This information will help the 
business to: 

 see its likely cash position at any time; 

 identify any fluctuations that may lead to 
potential cash shortages; 

 plan for tax payments; 

 plan for any major expenses; and 

 provide lenders with information. 

Accounting for income and expenses can help 
keep a business running smoothly — by giving it 
an overview of when it can expect money to come 
in and when it may go out, and highlighting where 
the business may need to direct its money. 

The ATO provides resources about record 
keeping for business, and there is also information 
on business.gov.au regarding how to create a 
budget, and how to improve a business's financial 
position. 

 

New company compliance software 
and electronic signing software 

ML Partners have recently implemented new 
company compliance software (CAS360) and 
associated electronic signing software (FusiSign) 

You may receive requests for electronic signature 
and other emails that are generated by this 
software. If you are ever in doubt about the 
authenticity of an email received, please contact 
us by phone to confirm that the documents have 
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been sent by us. We are optimistic that this new 
system will streamline processes and make the 
process simpler and easier for you to sign and 
return documents to us. We welcome feedback 
from you as we implement this new system. 

 

2022: The year ahead 

2021 was to be the year we 
returned to a post-COVID normal 
however the pandemic has 
fundamentally changed the way 

many of us operate in our personal and work lives.  

Here is some of what we can expect in 2022: 

Federal Election 

The Federal election will be held between March 
and May 2022. Annoying text messages, robo 
messages and advertising are on their way! 

Federal Budget in March 

The timing of the election will bring the Federal 
Budget forward to March 2022. It’s an election 
year; expect many of the productivity based tax 
concessions to be extended. 

Lock-in digital gains 

McKinsey & Company reports that consumer 
digital adoption rates accelerated dramatically 
during the pandemic. 

Many sectors will lock in the digital gains they 
made. Some, however, will see a decline in digital 
sales as consumers are no longer forced to shop 
online – groceries for example. 

To lock in the gains of digitalisation, consumers 
expect trust, end-to-end digital service (from start 
to after sales service), and an improved online 
experience. 

Forced online adoption has changed the 
consumption habits of an older and wealthier 
portion of the market. The average age of online 
users in the McKinsey Global Sentiment Survey 
increased by around 3 years and spend around 
4% more. 

Coming off a lower base, developing nations have 
experienced a much higher growth in digital 
adoption than developed nations; evening out 
global access. 

Going green 

Business and consumers will be expected to be 
mindful of their carbon footprint. A wasteful 
process is likely to diminish consumer appeal. 

 

 

Staff News 

The Home Hill Office farewelled Faith Swindley in 
October. Faith was a valued member of the team 
and we wish her well in her new role. 

 

We’re Hiring! 

We are currently seeking an accountant or 
experienced accounting support staff member and 
an administrative support staff member to join our 
team. If you would like to become a part of friendly, 
flexible, supportive and dynamic workplace, 
please send your resume to:  

 JBourke@mlpartners.com.au. 

 

  

Quote of the month 

“You can’t change conditions. Just the way you 
deal with them.” 

- Jessica Watson, sailor 
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Peter, John & the team would like to thank you for your support in 2021 and look forward to working with 
you in again in 2022. From all of us at ML, we would like to wish you and your families a Merry Christmas 
and happy, healthy and prosperous New Year. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Please Note: Many of the comments in this publication are general in nature and anyone intending to apply the 
information to practical circumstances should seek professional advice to independently verify their interpretation 
and the information’s applicability to their particular circumstances. 


